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REPLY TO OPPOSITION
TO REQUEST FOR RETURN OF APPLICATION

AS UNACCEPTABLE FOR FILING

GAF Broadcasting Company, Inc. ("GAF"), licensee of

WNCN(FM), New York, New York, by its attorneys and pursuant to

Sections 1.4 and 1.45(a) of the Commission's Rules, hereby

submits its Reply to The Fide1io Group, Inc. 's ("Fide1io")

Opposition to Request for Return of Application as Unacceptable

for Filing ("Opposition"). In support whereof, GAF shows as

follows:

I. FIDELIa'S OPPOSITION MUST BE DISMISSED AS UNTIMELY

Fide1io filed its competing application for the frequency

currently licensed to GAF one day after the deadline set by the

Commission's Rules. ~ 47 C.F.R. §73.3516(e); GAF Request for

Return of Application as Unacceptable for Filing ("Request").

Fide1io's Opposition was just as untimely as its application.

GAF's Request was filed with the Commission on May 30,

1991. Under Section 1.45(b) of the Commission's Rules, Fide1io

had ten (10) days in which to respond. Pursuant to Section
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1.4(c) of the Rules, the first day to be counted in calculating

this ten day period was the day after GAF's pleading was

filed - May 31, 1991. Thus, the last day of this ten day

"filing period" was Sunday, June 9, 1991. However, because

GAF's pleading was served on Fide1io by mail, the actual "filing

date" was extended three days, to June 12, 1991, pursuant to

Section 1.4(h) of the Rules. 11

Fidelio's Opposition was not filed until June 13, 1991.

Inasmuch as Fidelio has not asked for a waiver of Sections 1.45

and 1.4 of the Rules, or otherwise even attempted to justify its

late filing, its Opposition should be summarily rejected by the

FCC as untimely.

II The term "filing period" is defined in Section 1.4(e)(3)
of the Rules as "the number of days allowed or prescribed
by statute, rule, order, notice or other Commission action
for filing any document with the Commission. It does not
include any additional days allowed for filing any
document pursuant to (g), (h) and (j) of this section."
As noted above, Section 1.4(h) provides for an additional
three days where the filing period is ten days or less,
and the document is served by mail. Section 1.4(j)
provides that a document may be filed on the next business
day of the Commission, if the "filing date" falls on a
holiday (under Section 1.4(e)(1) the term "holiday"
includes Saturday, Sunday and officially recognized
federal legal holidays). The term "filing date" is
defined in Section 1. 4(e)(4) as "the date upon which a
document must be filed after all computations of time
authorized by this section have been made." In short,
while the "filing date" cannot fallon a holiday, the
final day of the "filing period," which is determined
without taking into consideration the additional days
allowed by Sections 1.4(h) and (j), may fallon a holiday,
as in the case of Fidelio's opposition period. Therefore,
the first day to be counted in calculating the three
additional days to which Fidelio was entitled as a result
of GAF's pleading having been served by mail was Monday,
June 10, 1991, and the deadline was thus June 12.
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II. FIDELIa'S APPLICATION WAS UNTIMELY
UNDER THE FCC'S RULES AND MUST BE
DISMISSED

Even if the Commission were to consider the merits of

Fide1io's Opposition, it is clear that Fide1io has failed to

state any legal basis for accepting its late-filed application.

To the contrary, Fide1io admits in its Opposition that its

application was filed with the Mellon Bank in Pittsburgh, PA on

May 2, 1991, one day after the "official" filing deadline set

forth in Section 73.3516(e) for such competing renewal

applications. Opposition at 1, 4. However, Fidelio claims that

it was entitled to a one day grace period under the guidelines

adopted by the FCC in General Docket No. 86-285.2/ Fide1io's

allegations are without merit.

In its MQ&Q in General Docket No. 86-285, the FCC modified

its filing fee procedures to require that, with few exceptions,

applications accompanied by fees be filed at the Mellon Bank in

Pittsburgh, PA. In so doing, the FCC recognized that its new

procedures could impose a hardship with regard to the filing of

certain "time-critical" broadcast and common carrier

applications that previously had been accepted for filing in

Washington, DC. Accordingly, the FCC implemented a procedure

under which a copy of such time-critical applications, together

with evidence of their timely shipment to Pittsburgh, could be

filed with the Commission in Washington, DC to be date stamped

and retained by the Secretary's office. MQ&Q, 67 RR 2d at 877.

2/ ~ Memorandum Opinion and Order, Establishment of a Fee
Collection Pro&ram, 67 RR 2d 873 (1990)("MO&O").
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If submitted, that copy could be used as evidence of timely

submission in the event the official copy was lost or delayed.

To establish timely filing, the MQ&Q required the back-up copy

of the "time-critical" application to be filed with the

Secretary's office by close of business on the official deadline

date, accompanied by a receipt from an express carrier or

commercial courier service indicating that the original

application had been put in the hands of the courier in

sufficient time to expect delivery to Pittsburgh before midnight

on the next business day. Id. The one day grace period

established in the MQ&Q thus applies: (1) Qllly to

"time-critical" broadcast and common carrier applications which

previously were filed in Washington, DC, and (2) Qllly when

back-up copies of such applications are timely filed with the

Secretary's office, along with proof of delivery to a next-day

courier. Fidelio's application satisfies neither of these

requirements.

A. Fidelio's Application Does Not Qualify
For The Grace Period Procedure

In the MQ&Q, the Commission defined "time-critical"

applications as those filed "in response to a 'window' or a

'cut-off' list established by the Commission." MQ&Q, 67 RR 2d

at 876. The Commission offered as examples "FM windows, the

nationwide paging window, AM cut-off lists, and TV cut-off

lists " Id. at n.13.'J../

'J../ Fidelio asserts that "time-critical" applications
encompass all applications which must be filed by a
(Continued on next page)
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The Fidelio application was not filed in response to a

special "window" or "cut-off list" released by the Commission.

Such lists are published on an irregular basis by the FCC and

provide potential applicants with a brief and finite period to

prepare and submit their applications. Applications filed in

response to such lists are thus deemed time-critical because the

applicants have little advance warning of the brief period

available for submission of their applications for the specific

available facilities. In contrast, the deadline for competing

broadcast renewal applications is set forth in Section

73.35l6(e) of the Commission's Rules, not in a special "window"

or "cut-off" list released by the Commission. Section

73.35l6(e) expressly provides as follows:

An application for a construction permit
for a new broadcast station . . . will not
be accepted for filing if it is mutually
exclusive with an application for renewal
of license of an existing broadcast station
unless it is tendered for filing by the end
of the first day of the last full calendar
month of the expiring license term.

Potential competing renewal applicants such as Fidelio have

been on notice of the filing deadline for many years, not for

the brief thirty to forty-five day period typically established

by a window or cut-off list. In view of the foregoing,

Fidelio's application clearly cannot be considered

"time-critical," as that term is defined by the FCC in the l1Q&.Q.

(Continued from previous page)
specific deadline, simply ignoring (for obvious reasons)
the clear language of the MQ&Q which limits the definition
to those applications filed in response to a "window" or
"cut-off list" established by the FCC.
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In any event, for Fide1io's argument to be correct, the

Commission would have had to modify Section 73.3516 to change

the deadline for competing renewal applications, without

following notice and comment procedures and without even

alluding to its decision to make this change. The Commission,

of course, did no such thing. Fide1io simply missed the May 1

filing dead1ine.~/

B. Fide1io Failed To Follow
The Required Filing Procedures

Fide1io's application was not entitled to a one day grace

period for the additional reason that Fide1io completely

ignored the back-up filing procedures required in the MQ&Q. As

noted above, in order to qualify for the one-day grace period

under the MQ&Q, Fide1io was required to file a back-up copy of

its application with the Secretary's office in Washington, DC

on May 1, 1991, the "official" cut-off date, along with proof

that the application had been given to a courier service for

next day delivery. MQ&Q, 67 RR 2d at 877. Fide1io explicitly

acknowledges that no back-up application was ever filed with

the Secretary's office. Opposition at 4, fn.6. Thus, having

failed to meet the procedural requirements set forth in the

~/ While Fide1io now seeks to rationalize its late filing by
suggesting it had a principled basis for waiting an extra
day, the facts indicate that Fide1io simply did not have
its application ready in time to meet the long-known May
1 deadline. Indeed, Fide1io's president, who resides in
New York, did not sign the filing fee check until May 1,
and the entire engineering section of Fide1io's application
was not completed until May 1. ~ Fide1io application,
File No. BPH-910502MQ.
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MQ&Q, Fidelio's application was not entitled to a one-day grace

period.

Fidelio suggests that the FCC eliminated the requirement

of a timely filed back-up copy in its Public Notice of May 9,

1990, in which the Commission attempted to clarify certain

aspects of the MQ&Q.if A careful reading of the Public Notice

in light of the FCC's actions in the MO&O suggests otherwise.

The FCC reiterated in the Public Notice that back-up

filings must be submitted to the Secretary's office in

Washington, DC by 5:30 p.m. of the "official" deadline or

cut-off date established by the FCC. Public Notice, 67 RR 2d

at 1128. If the use of the back-up procedure was no longer a

necessary predicate to the grant of an extra filing day, there

would be no reason for the FCC to insist that back-up filings

be submitted to the Secretary's office on the "official" filing

deadline.

Further, the FCC specifically stated in the Public Notice

that it had not extended any deadline or cut-off dates in

adopting the procedures established in the MQ&Q regarding the

filing of time-critical broadcast and common carrier

applications. rd. at 1127. This statement is consistent with

the requirement that timely back-up filings must be filed

before an applicant can avail itself of the one day grace

period, because only in this manner does the Commission have

if Public Notice, "Filing of Time Critical, Feeable
Applications," 67 RR 2d 1127 (1990).
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proof that the application was ready for filing on the official

filing date.

In this regard, it is significant that the FCC stated in

both the MQ&Q and the Public Notice that it was applying a

"mail box rule" to such time-critical applications. A "mail

box rule" means simply that a document is deemed to have been

served or received upon mailing. The requirement that a

back-up copy of time-critical applications be timely filed with

the Secretary's office allows the FCC to ensure that the

application was mailed (and under the fiction of the mail box

rule, received) on the official filingapqct(rule,)Tj
3.33784 0 0 13apallows reqeivedboxfilingFCCtions.0 0854.3391 0 0 1243 348.4338 550.8 Wm
(ou(that)Tj
15.2999 0 0 1300 228.4333 550.8 Tm
(the)Tj 14.5108 0 0 1329 365.9838 550.8 Tm
(requirement)Tj
14.4679 0 0 14 Tc 11.6838 550.8 Tm
(of)Tj
0 Tc 13.3 0 0 13.3 688.0838 550.8 a
(on)Tj
0.05 Tc0.33784 0 0 1353 5 914333 550.8 Tm
(timely)3 256 13.3 0 0 13.3 34554.3 86.56 Tm
(back-up)3 286.4302 0 0 13.3 206854.3 86.56 Tm
(firule,)Tj
15.7467 0 0 13.3 207.54.3 86.56 Tm
(applications)Tj 26.4302 0 0 102..501385.3 86.56  Tm
(such)Tj
3.33784 0 0 1343j
66.08.3 86.56 Tary's)Tj884.3391 0 0 13.3 958554.3 86.56 Fidelio'sived)on
havem
(on)Tj0.0014 Tc 13.3 0 0 136.c 11.63.1 502.56 Bank
(on)Tj
0.05 Tc687.4812 0 0 1329 13..83.1 502.56 inule,withortdayule,have
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renewal filing procedures, it would have been required to

provide proper notice of the specific rules proposed to be

changed, and in particular that it was proposing to change

Section 73.3516(e) of its rules, as well as an adequate

explanation and reasoned analysis of its departure from the

procedures set out in the MQ&Q. This the Commission did not

do. The FCC's unofficial Public Notice of May 9, 1990, which

was not published in the Federal Register, certainly cannot be

considered sufficient notice0Tj
0.0366 Tc 13.3 0 0 0 03 26 52oistea6 Tm
(May)Tj
0.to

chaned645Tj
16.0068 0 (th13.j 90.3279 51.84m
(Notice)Tj
14.7461 474.45Tj 90.3279 5opartiC 
E1
BT
/Tdered35c 14.8299 0 0 1)Tj4 0 5349 646o6 Ty.IIartiC 
ET
BT
/T
0.053Tj
16.6251 0 0 19
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Code of Federal Regulations, or the plain language of an FCC

decision published in the Federal Register. In view of the

foregoing, Fide1io is simply wrong to interpret the Public

Notice as having eliminated the back-up filing procedure as a

predicate to the grant of an extra filing day.

III. CONCLUSION

Fide1io needed a "free" extra day to prepare its competing

application against WNCN, and seeks to concoct a basis for one

in the fee filing rules. However, in order to qualify for the

one day grace period established by the FCC in the MQ&Q, an

application not only must be "time-critical," but a back-up copy

must be filed with the Secretary's office on the Official filing

date. As shown above, Fidelio has failed to satisfy either

requirement. Thus, its application, admittedly having been

filed one day after the official filing deadline, must be

dismissed as untimely.

Respectfully submitted,

/'V,_7r)~7lJ~~:;-
John T. Scott, III

GAF BROADCASTING COMPANY, INC.

~0~~
Aaron I. Fleischman
Arthur H. Harding
Steven A. Lancel10tta

CROWELL & MORING
1001 Pennsylvania Avenue, N.W.
Suite 1100
Washington, DC 20004
(202) 624-2500

June 24, 1991

FLEISCHMAN AND WALSH, P.C.
1400 16th Street, N.W.
Suite 600
Washington, DC 20036
(202) 939-7900
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1129 20th Street. N.W.
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Mass Media Bureau
Federal Communications Commission
1919 M Street. N.W.
Room 302
Washington. DC 20554

Roy J. Stewart. Esq.*
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Federal Communications Commission
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Room 314
Washington. DC 20554

Robert L. Pettit. Esq.*
Office of General Counsel
Federal Communications Commission
1919 M Street. N.W.
Room 614
Washington. DC 20554
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